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IN THE MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR: TEZPUR 

 
MAC Case No.357 of 2010 

 

Md Affan Farooqui, Deputy Commandant 
S/o Late Md Ghufran Farooqui 
44th Assam Rifles 
PO: Lokra, PS: Rangapara 
Dist: Sonitpur, Assam             ... Claimant 
 

-Versus- 
1) Md Saiful Islam 
S/o Late Abdul Rashid  
Vill: Uriamguri 
PS: Tezpur 
Dist: Sonitpur, Assam 
(Owner of Bollero No. AS-12F-5339) 
 
2) Manager of Bornajaon Tea Estate 
(Owner of Truck No. AS-12A-8028)  
 
3) Chief Secretary of Assam. 
 
4)  Deputy Commissioner  
Sonitpur, Assam 
 
5) S.D.O, Biswanath Chariali,  
Sonitpur, Assam 
 
6) Md. Nurul Jamal 
S/O Md Nur Ali 
Vill: Dulabari 
PS: Tezpur 
Dist: Sonitpur, Assam 
(Driver of Bolero No. AS-12F-5339) 
 
7) Md. Ahmed Ali 
S/O Dulu Ali 
R/O Bornajaon Tea Estate 
(Driver of Truck No. AS-12A-8028)  
 
8) National Insurance Company Ltd  
Tezpur Branch  
(Insurer of Truck No. AS-12A-8028)    ...  Opp.  Parties 
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 Advocate for the claimant : Md. S. Khan 
 Advocate for OP No.1  & 6 : Sri S. K. Sharma 
 Advocate for OP No. 2 & 7     : Md. F. Jaman 
  Advocate for OP No.3 & 4 & 5: Sri K.K. Sharma 
  Advocate for OP No. 8 : Sri S.K Singh 
 

Present 
Ms. A. Ajitsaria, AJS,  

Member, Motor Accidents Claim Tribunal 
/Addl District Judge No.2, Sonitpur, Tezpur  

 
 Date of Argument                  : 11.03.2015 
 Date of Judgment                  :   8.04.2015   
 
 

J U D G M E N T 
 
 

 The instant claim petition has been filed by the claimant, Md Affan 

Farooqui praying for grant of compensation for the injuries said to have been 

suffered by him in the motor accident on 30.3.2010. From the claim petition it is 

seen that the claimant was a Deputy Commandant, 44th Assam Rifles at the 

relevant time and posted at Halem.  

 

 It has been contended that on 30.3.2010 the claimant was travelling in 

the Bolero No. AS-12F-5339, which was provided by the Deputy Commissioner to 

the 44th Assam Rifles for counter insurgency activities. The claimant stated that 

while they were so travelling in the Bolero, it dashed against the offending truck 

bearing No. AS-12-A-8028 which was standing without any indicator light, 

resulting in grevious injuries to the claimant and others.  It has been further 

stated that in the accident the Bolero was fully damaged. The claimant has 

further stated that he was admitted in Baptist Hospital, Tezpur and later in Base 

Hospital, Delhi. It has been further stated that due to grevious injuries sustained 

by him in the said accident, the claimant suffered from permanent disability and  

lost future promotional prospects. The claimant has stated that he was awarded 

various gallantry awards from time to time including, the Sena Medal for 

Gallantry on 26.01.2010. It has been further contended that though the claimant 
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was selected for the United Nation Mission (MINUSTAH) in Haiti, but he could not 

participate in the same because of his injuries. It has been further stated that 

pursuant to the said accident, Gingia OP GDE No. 540 dated 30.3.2010 was 

registered. The claimant has claimed Rs.2,00,00,000/- (Rupees two crores) as 

compensation. The claimant has contended that the accident occurred because 

of collision between the Truck (which was insured with National Insurance Co 

Ltd) and the Bolero (which was under requisition of the Deputy Commissioner, 

Sonitpur). The instant claim petition was filed on 13.12.2010. On notices being 

issued, the Opposite Parties, entered appearance.  

 

 The OP No. 1 and 6, owner and driver of Bolero No. AS-12F-5339 filed 

their written statement stating, inter alia, that at the relevant time the Bolero 

was under requisition of SDO, Biswanath Chariali and under the control of the 

Deputy Commissioner and hence the said OPs were not liable in the instant case. 

It has been stated that liability, if there be any, ought to be borne by the 

Government of Assam. 

 

 The OP No. 2 and OP No. 7, owner and driver of the Truck bearing No. 

AS-12A-8028 filed their written statement denying the material averments and 

stating, inter alia, that liability if there be any ought to be borne by National 

Insurance Co Ltd, with which the said truck was insured.  

 

 The OP No. 3, 4, and 5 have filed their written statement stating, inter 

alia, that no record of requisition of Bolero was available and enquiry in respect 

of the accident had been directed to be conducted.  

  
 The OP Nos. 8, insurer of the Truck bearing No. AS-12A-8028 vide 

Package Policy No. 200201/31/09/6300001078 valid upto 14.6.2010, in its 

written statement denied  all material averments of the claim petition and 

pleaded, inter-alia, that the amount of compensation claimed by the claimant is 

highly exaggerated and speculative. That the insurer is not liable to pay any 

compensation until and unless it is proved that the driver of the offending vehicle 
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had valid driving licence and the conditions of Insurance Policy was not violated 

by the insured.  

 

On the basis of pleadings of the parties, the following issues were framed  

for adjudication :- 

 
1) Whether the accident took place due to rash and negligent driving of the 
driver of the offending vehicle? 
 
2) Whether the claimant is entitled to compensation as prayed for? 

 
During enquiry, the claimant examined himself as Claimant Witness No.1 

and other witness. The contesting respondent, also adduced evidence. 

 
I have carefully perused the entire materials brought on record, heard 

submissions made by the learned Counsels for the parties. Both the issues are 

taken up together for the sake of convenience and brevity. 

 

The claimant filed his evidence-on-affidavit reiterating that he sustained 

grevious injuries in the motor accident on 30.3.2010 while on duty as Deputy 

Commandant, 44th Assam Rifles. The claimant stated that on the date of 

accident, that is, on 30.3.2010 he along with his troop, was returning from Pavoi 

to Halem Out Post in the Bolero No. AS-12F-5339. At the relevant time, the 

weather was cloudy and there was heavy rain. When the Bolero reached 

Monabari T.E on NH 52 it dashed against the truck bearing No. AS-12A-8028 as 

the said truck was standing in the no-parking area without any parking or 

indicator lights. The claimant stated that he became unconscious and was taken 

to Baptist Hospital, Tezpur and subsequently he was admitted in 155 Base 

Hospital, Delhi on 1.4.2010. The claimant stated that he suffered from multiple 

injuries including, comminuted fracture of left femur, fracture of 5th and 6th ribs. 

It has been stated that on 3.4.2010 he was flown by air and admitted in Delhi 

Army Base hospital where he underwent hip replacement surgery on 15.4.2010. 

The claimant has stated that metallic prosthesis was implanted on his left thigh 

and he was discharged on 15.5.2010. The claimant stated that from 15.5.2010 
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onwards he availed sick leave. On 6.7.2010 he was again admitted in Unit 

Hospital at Lokra. However, due to inadequate medical facilities, stated the 

claimant, he requested to be posted at Shillong and his request was granted. It 

has been further stated by the claimant that he was given the privilege of 

working from home as he was suffering from cervical spondylitis. The claimant 

has stated that since he was suffering from severe pain, he was admitted in 

Military Hospital, Shillong on 11.7.2011. Again on 13.7.11, he was shifted to 151 

Base Hospital, Guwahati and was discharged on 20.7.2011. 

 

 The claimant has deposed that he had to use wheel chair to move from 

one place another.  It has been stated that the claimant was admitted in 

NERGRIHMS, Shillong from 12.12.2011 to 28.1.2012 and thereafter from 

1.2.2012 to 25.2.2015 he continued his physiotherapy at Maryam Hospital, 

Fatehpur, UP. The claimant has contended that because of the hip replacement 

surgery he had become disabled. It has been further stated by the claimant that 

his teeth was permanently damaged and he was not in a position to chew hard 

food. The claimant has stated that the life of the implant was twelve years and 

he was living in constant fear that there could be dislocation in the implant area, 

that is, left hip. 

 

The claimant has further stated that at the time of the accident, his age 

was 44 years and he was drawing pay and allowances in the scale of Rs. 15600-

39000/- with grade pay Rs. 6600/- in Pay Band-3. It has been stated that had he 

not met with the accident he would have been promoted as Commandant @ 

Colonel in the pay scale of Rs. 37,400-67,000/- (Pay Band 4) with grade of pay of 

Rs. 8,700/-. However, because of his permanent disablement he had lost all 

promotional prospects. 

  

The claimant has further stated that he was selected for United Nation 

Mission (MINUSTAH ) in Haiti, but could not go on the said Mission because of 

his disability. The claimant has stated that since he could not go abroad he had 

lost overseas allowance which he would have earned and the loss was @ Rs. 
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1,11,681/- per year on the said count. It has been further contended by the 

claimant that had he gone overseas, he would have, have to stay there for at 

least five years and thus the actual loss in terms of money on the said count was 

assessed as Rs. 67,00,896/- by the claimant.  

 

The claimant stated that in his service career he was awarded i) DGAR 

Commendation Card in 1995, 1996, and 1999 (ii) COAS Commendation Card in 

2005, and 2006 iii) Governor‟s Gold Medal in 2006 and iv) Sena Medal in 2010.  

 

The claimant has claimed compensation to the tune of Rs. 2,84,45,925/- 

under the following heads: 

 

Head of Claim Amount claimed in 
Rupees in present 

Amount claimed in 
Rupees for future 
Expenditure 

Basis-vital details in 
a nutshell 

1. Loss of earning 
(Total) during accident 
period 

Rs. 1,11,681.60 x 8 
=Rs. 67,00,896 

 :- Rs. 
Monthly income X 
Months 

2. Electric Wheel Chair Rs. 70,000/- Rs. 70,000/-  

3. Home attendance 
produced 

Rs. 1,00,000/- Rs. 5,00,000/-  

4. Treatment Rs. 3,00,000/- Rs. 6,00,000/-  

5. Drugs and Tablets Rs. 1,00,000/- Rs. 3,00,000/-  

6. Implant of Hip 
replacement  

Rs. 6,00,000/- Rs. 8,00,000/-  

7. Transportation 
expenses 

Rs. 1,62,281,0/- Rs. 1,00,000/-  

8. Physiotherapy  Rs. 50,000/- Rs. 1,00,000/-  

9. Pain and suffering Rs. 5,00,000/- No need  

10. Loss of amenities 
of life 

Rs. 5,00,000/- No need  

11. Loss of earning 
capacity 

Rs.55,206 x 12 x 75 x 17 
/ 100 = 
Rs. 84,46,518,00 

Rs.55,206x12x75x
17 / 100 
Rs. 84,46,518,00 

Monthly income x 
12 month x 
percent-age of 

disability x multiplier  
age of digits 
 
 

Total Claimed Rs. 1,75,29,407.00/- Rs. 
1,0916,518.00/- 

 

In Total 1+1 Rs. 1,75,29,407.00/- Rs. 
1,0916,518.00/- 

 

                                                          Total: Rs. 2,84,45,925/- 
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In support of his claim, the claimant has proved the Accident Information 

Report as Ext 1, Medical documents as Ext 2 to 22, Ext 29 to 29(8), Ext 37 to 

37(4), Disability Certificate as Ext 23 and Ext 36, Salary Certificate as Ext 24, 

Certificate of financial loss by higher authority as Ext 25, Certificate of Summary 

of Duty as Ext 26, Selection list of Haiti with fixation of overseas allowances as 

Ext 27 to 27(1), Pay list of Army personnel as Ext 28, Cash Memos as Ext 30 to 

30(7), Ext 31 to 31(6), 32 to 32(1), Certificate of Medals as Ext 33, Certificate of 

Metallic Prosthesis as Ext 34 to 34 (1), Medical Board Proceedings dated 09 April 

2012. 

 

 In cross examination, the claimant stated that the Bolero vehicle had 

been handed over to them by the SDO, Biswanath Chariali, and the same was a 

requisitioned vehicle. The claimant stated that at the time of accident the 

weather conditions were extremely difficult and it was raining heavily; the said 

Bolero hit the truck from the back; the truck was parked on the wrong side 

without parking lights and had the same been properly parked, the accident 

would not have occurred.  The claimant stated that he had not filed the extract 

of the relevant GDE or any document of requisition of Bolero.  It was further 

stated that he was working as Deputy Commandant, in Missa, 44 Assam Rifles till 

March, 2011 and thereafter in the head office. The claimant stated that in Ext 27 

there were two categories of selection and the first category (ten persons) had 

already been appointed. It was further stated that the second category 

candidates (eight persons) were kept in reserve and his name appeared in Sl 

No.3 of the list of candidates kept as „reserved‟. The claimant admitted that the 

persons listed in the second category may or may not be appointed; that 

duration of Haiti Mission was not mentioned in Ext 27 and that its minimum 

period was one year and maximum was 5 years; that his medical expenditure 

was borne by the department; that he had not filed cash memos of wheel chair, 

home attendance, drugs and tablets, physiotherapy; that his claim for 

transportation had been reimbursed. Claimant stated that he had not filed the 

result of the departmental enquiry held, pursuant to the said accident. The 

claimant stated that apart from him, there were six other persons and the driver 
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in the Bolero when the accident occurred. Havaldar Giri, Havildar Baldev Singh, 

Dab Singh, Rifleman Amir Khan, Narendra Kumar and Chintanand Rai were there 

in the vehicle. Claimant stated that police investigated the case but did not find 

any of the vehicle to be at fault. Claimant stated that vide Ext 1, the police had 

opined that “it is an accidental one”. Claimant has stated that he had not 

challenged Ext 1. Claimant denied that since neither of the vehicles were to be 

blamed, the instant petition was not maintainable u/s 166 of the MV Act. 

Claimant stated that his monthly income was about Rs.60,000/-  and that his 

salary was not reduced after the accident. Claimant stated that since he could 

not carry out difficult duty, he was given soft duty. Claimant stated that he did 

not suffer from any financial loss and the medical and transportation cost was 

reimbursed to him by the authorities. Claimant stated that he had not mentioned 

about injury to his teeth in the claim petition nor had he filed any document in 

support thereof at the time of filing of the petition. Claimant denied that Ext 16, 

17 was not related to the accident at hand. Claimant stated that though he was 

initially placed under A3 category subsequently he was placed under A2 category 

(Medical category). Claimant further stated that in Ext 23 the percentage of 

disability was recorded as 75 % but the nature of disability had not been 

mentioned. Claimant admitted that Ext 27, 27 (1) and 28 were photocopies and 

stated that tax was deducted at source by the authorities. The claimant stated 

that other occupants of the Bolero, too were injured in the accident. Claimant 

stated that he could not say whether the truck was static or not. Claimant stated 

that the Bolero was not insured. Claimant stated that he still had about 15 years 

of service left. The army was providing treatment to him and would continue to 

do so during his period of service. 

 The claimant also adduced evidence of Dr. Sushil Das as Claimant 

Witness No 2. Claimant Witness No. 2 stated that on 25.4.2011 he was one of 

the Members of the District Medical Board of Nagaon.  Md Affan Farooqui 

appeared before the Medical Board on 25.4.2011 for assessment. After 

assessment he was assessed and his percentage of disability was found to be 

75%, permanent in nature. Claimant Witness No. 2 stated that Ext 23, the 

disability certificate was issued by the District Social Welfare Office, Nagaon.  
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 In cross-examination, Claimant Witness No. 2 stated that some of the 

columns in Ext 23 were blank. On enquiry Claimant Witness No. 2 stated that Ext 

23 was issued in standard format.  

  Sri Paresh Patangia, Jr. Asst DTO, Sonitpur, was examined as DW 1 and 

placed on record the report in respect of the driving licence No. 22456/S/T in the 

name of Md. Ahmed Ali (driver of Truck). In the said report it was recorded that 

Md. Ahmed Ali was authorised to drive LMV, EXPSV, MMV, HMV and tractor and 

the licence was valid till 27.8.2012. 

 Saiful Islam the owner of the Bolero as DW 2 stated in his examination-

in-chief that the accident occurred when the said Bolero was under requisition of 

the Deputy Commissioner from 2009 to 31.3.2010. DW 2 stated that on the date 

of accident the Bolero was not insured. DW 2 placed on record letters of 

requisition and series of bills as Ext C and Ext D, which were exhibited under 

objection by the insurer. In cross-examination, DW 2 declined that since he had 

not filed requisition bill covering the period 31.3.2010, the vehicle was not 

requisitioned at the relevant time. DW 2 stated that he had not challenged the 

police report in any Court of law. 

 DW No 3, Sri Manoj Kanti Choudhury, Divisional Manager, National 

Insurance Co Ltd, Tezpur Divisional Office placed on record the police report 

from Gingia Out Post as Ext B.  

 

Ext 1 is the Accident Information Report which shows that the truck and 

the Bolero, in question, met with an accident on 30.3.2010 and the claimant was 

injured in the said accident. In Ext 1 it is recorded that Gingia OP GDE No.540 

dated 30.3.2010 was registered after the accident and that the occurrence was 

an “accidental one”. 

 

Ld Counsel for the Insurance Co., OP No.8 stated that since the 

occurrence was purely accidental, the instant petition is not maintainable and 

neither the owner of the truck nor insurer can be held liable in the instant case.  
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Ld Counsel for the claimant has submitted that since the truck was 

comprehensively insured, the insurer of the truck cannot escape the liability in 

the instant case. 

 

Ld Counsel for the Insurance Co, relied upon the judgments in (i) Oriental 

Insurance Co. Ltd –vs- Mina Veriyal & Others [2007 ACJ 1284] (ii) United India 

Insurance Co. Ltd -vs-  Sailendra Kr Sarmah Baruah & Ors [2007 (4) GLJ 73] (iii) 

Bina Prasad Sonari –vs- United India Insurance Co. Ltd & Ors [2004 (3) GLR 

677], in support of his submission. 

 

In Mina Veriyal (Supra) it has been held that “….Therefore, the victim of 
an accident or his dependants have an option either to proceed under Section 
166 of the Act or under Section 163A of the Act. Once they approach the 
Tribunal under Section 166 of the Act, they have necessarily to take upon 
themselves the burden of establishing the negligence of the driver or owner of 
the vehicle concerned.” 

 

 Ld Counsel for the claimant, relying on the judgment in Mafisuddin 

Khadim vs National Insurance Co Ltd reported in 2011 (1) GLT 309 submitted 

that in “accident” arising out of the use of vehicle, compensation is to be 

awarded. The said judgment does not assist the claimant in any manner 

whatsoever and is distinguishable, in as much as, the claimant in the said case 

was owner/driver of the vehicle who had sustained injuries when a tree fell on 

the vehicle and the claim was dismissed by the Tribunal on the ground that “no 

accident” had taken place. In the backdrop of the said fact, the Hon‟ble Gauhati 

High Court held that “use of the vehicle” ought to have been considered by the 

Tribunal and remanded the matter back to the Tribunal.   

 

  It is to be noted that the claimant in the instant case, stated that the 

accident occurred because of the negligence of both the Bolero and the Truck 

and the award, to be computed, ought to be apportioned between the Insurer of 

the Truck and the Government of Assam, which had requisitioned the Bolero.  
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This Tribunal is of the considered view that in the instant case, the 

accident speaks for itself, in as much as, it has been consistently stated that the 

truck was standing on the National Highway without proper lights and because of 

bad weather and the Bolero with army personnel dashed against the truck.  

Parking of the truck in the National Highway without parking lights, itself shows 

negligence on the part of the driver of the truck. Moreover in Ext B, the GDE, too 

it is recorded that the accident occurred because of heavy rain. Thus, the 

consistent stand of the claimant that the truck was parked on the NH without 

indicator lights and because of heavy rain, the Bolero dashed the truck, is 

believable on the principle of preponderance of probability. Thus, in view of the 

latter and in absence of any contra evidence, it is held that the accident occurred 

because of the negligence of the driver of the truck. Having held so, it is 

inconsequential whether the investigating agency registered a police case or left 

the investigation by recording a General Diary Entry. The latter, in itself, cannot 

be a ground to escape liability by the Insurance company / OP No.8, under which 

the Truck was comprehensively insured. 

 

From the discussion aforesaid, it is held that the claimant having suffered 

from injuries in the accident on 30-3-10 because of the negligence of the driver 

of the Truck/OP No. 7, is entitled to be awarded compensation. 

 

The claimant has claimed Rupees two crore as compensation. This 

Tribunal now analysis the various heads under which the claimant has claimed 

compensation, in order to ascertain the amount of compensation to which the 

claimant is entitled.  

 

The first head under which the claimant has claimed compensation is (i) 

Loss of earning (Total) during accident period. Admittedly, the claimant is in the 

Army and he received his full pay after the accident and during his treatment. 

Hence, the claimant is not entitled to any amount on the count of loss of earning. 
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Ld Counsel for the claimant relying on the judgments in (i) 2004 (Suppl) 

GLT 377 (ii) Sailesh J Mehta vs Kashiram Gangaram reported in 2010 (3) TC 188 

(Guj), Oriental Insurance Co Ltd vs Dr. Thakur Surendra Kr Singh & Anr reported 

in 2011 (4) TAC 627 (Jhar), submitted that “Loss of earning” and “Loss of 

earning capacity” are different and the claimant is certainly entitled for 

compensation for “loss of earning capacity” since he suffered from 75 % 

permanent disability.  

 

Ld Counsel for the claimant also relied upon the judgment in Neerupam 

Mohan Mathur vs New India Assurance Co reported in 2013 (3) TAC 385 (SC) to 

demonstrate as to how compensation given to Design Engineer was enhanced on 

the ground that he could not do the specialized job of designing, refrigeration 

and air conditioning because of his permanent disability of right hand. 

 

This Tribunal has perused the judgments relied upon. In Neerupam 

Mohan Mathur (Supra) it is seen that compensation awarded by the Tribunal was 

enhanced by the Hon‟ble Punjab and Haryana High Court by adding the element 

of future prospect (as the claimant suffered from permanent disability) and then 

computing the loss of future earning. The latter was upheld by the Hon‟ble 

Supreme Court. The said case is distinguishable, in as much as, the claimant in 

the said case was designing air conditioning project as “Design Engineer” and he 

lost is private service of Rs.3000/- per month, having suffered from permanent 

disability on his right hand, resulting in loss of service. In the case at hand, it is 

on record that the claimant is continuing to serve and his salary was not reduced 

after the accident.   

 

In Raj Kumar v. Ajay Kumar & Another, (2011) 1 SCC 343 the Hon‟ble 

Supreme Court held inter alia, as follows : 

“13. Ascertainment of the effect of the permanent disability on the actual 
earning capacity involves three steps. The Tribunal has to first ascertain 
what activities the claimant could carry on in spite of the permanent 
disability and what he could not do as a result of the permanent disability 
(this is also relevant for awarding compensation under the head of loss of 
amenities of life). The second step is to ascertain his avocation, 
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profession and nature of work before the accident, as also his age. The 
third step is to find out whether (i) the claimant is totally disabled from 
earning any kind of livelihood, or (ii) whether in spite of the permanent 
disability, the claimant could still effectively carry on the activities and 
functions, which he was earlier carrying on, or (iii) whether he was 
prevented or restricted from discharging his previous activities and 
functions, but could carry on some other or lesser scale of activities and 
functions so that he continues to earn or can continue to earn his 
livelihood.  
 
14. For example, if the left hand of a claimant is amputated, the 
permanent physical or functional disablement may be assessed around 
60%. If the claimant was a driver or a carpenter, the actual loss of 
earning capacity may virtually be hundred per cent, if he is neither able to 
drive or do carpentry. On the other hand, if the claimant was a clerk in 
government service, the loss of his left hand may not result in loss of 
employment and he may still be continued as a clerk as he could perform 
his clerical functions; and in that event the loss of earning capacity will 
not be 100% as in the case of a driver or carpenter, nor 60% which is the 
actual physical disability, but far less. In fact, there may not be any 
need to award any compensation under the head of “loss of 
future earnings”, if the claimant continues in government 
service, though he may be awarded compensation under the 
head of loss of amenities as a consequence of losing his hand. 
Sometimes the injured claimant may be continued in service, but may not 
be found suitable for discharging the duties attached to the post or job 
which he was earlier holding, on account of his disability, and may 
therefore be shifted to some other suitable but lesser post with lesser 
emoluments, in which case there should be a limited award under the 
head of loss of future earning capacity, taking note of the reduced 
earning capacity.” 
 

The same came to be reiterated by the Hon‟ble Supreme Court in Basappa vs T 

Ramesh reported in (2014) 10 SCC 789.  

 

 In the instant case, it is seen that the claimant continues to render 

his uninterrupted services as a Deputy Commandant, Assam Rifles and is posted 

in Shillong. Hence, in view of the principles laid down in Raj Kumar (Supra), it is 

held that the claimant is entitled to a reasonable amount for “loss of amenities of 

life” and he is not entitled for “loss of earning capacity”. 

 

It has been elicited in the cross examination of the claimant, that all the 

medical and travelling expences incurred by the claimant was reimbursed/borne 
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by the claimant‟s employer/Assam Rifles. No cash memo‟s have been filed or 

exhibited by the claimant in respect of expence on the count of wheel chair, 

home attendance, drugs and tablets, physiotherapy. Claimant has also claimed 

compensation for an attendant. However, no proof of having taken a private 

assistant by making payment has been placed on record. Moreover, it is seen 

that the claimant was throughout been treated in Army Hospitals. Hence, in 

absence of any materials on record in proof of the same, no compensation can 

be paid. The claimant stated that the life of one implant was about 12 years and 

hence has claimed compensation for its cost, but in cross examination, the 

claimant admitted that all the medical expences were borne by the Assam Rifles 

and the claimant who is continuing in service, would in future too be treated at 

the expence of the Assam Rifles during his service tenure. Hence, the claimant is 

not entitled to the claims under Sl No. 2, 3, 4, 5, 6, 7, 8 (as mentioned in the 

table hereinabove).  

 

Having held so, this Tribunal has noted that apart from the actual medical 

and related expences which was borne by the employer of the claimant, there 

would have been some incidental expences which the claimant would have borne 

himself and all of which may not have been included in the category of items for 

which reimbursement from the employer was permissible. Hence, this Tribunal is 

of the considered view that the claimant is entitled to a reasonable amount for 

such incidental expences during the long period for which he was under 

treatment for his grevious injuries. 

 

Records reveal that the original treatment/medical documents were 

forwarded by the Assam Rifles Hospital to this Tribunal in April 2012, with the 

request that the same be returned after the disposal of the case, for their 

records. This Tribunal has perused the medical documents received. Medical 

documents reveal that the claimant suffered from the following injuries : (i) 

Communited fracture left hip joint (ii) Fracture fourth and fifth ribs left side (iii) 

Cervical spondylitis (iv) Superficial injuries (v) Parasthesia in left foot (vi) from 

fracture of head of femur bone and multiple injuries.  The claimant underwent, 
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amongst others (i) total hip replacement (left side) using large diameter head 

implant done on 15.4.2010 and (ii) treatment for fractured ribs.  

 

 Thus, from the medical documents it is apparent that the claimant 

suffered from grevious injuries in the accident. Medical case history, Ext 8 (8) 

dated 29.6.2010 shows that the claimant was recommended to be placed in A-3 

category (Reduced from medical category A4 to A3 while progress was achieved 

in treatment). Ext 23 is the pass book for persons with disabilities issued by the 

Social Welfare Department, Nagaon on 25.4.2011, wherein the percentage of 

disability suffered by the claimant has been recorded as 75%. However, there is 

no indication whether the same is for the whole body or only a particular 

limb/limbs. As held hereinbefore, the claimant is entitled to “loss of amenities” 

for the disability so suffered. 

 

 Ext 24 is the salary certificate issued by the DDO, 44th Assam Rifles which 

shows that the net salary paid to the claimant was Rs. 52,260/-.  Claimant has 

placed on record Ext 28, of the Grade Pay Rules (Revised) 2008, which shows 

that the Pay Band -4, carries the pay band scale of Rs.37400-67000/- plus grade 

pay beginning from 8700/-. The said Ext 28, is only a three page Xerox 

copy/extract and in complete.  Page 3 of the said document shows that Officers 

of the category “Lieutenant to Major” fall in the category of PB-3 and from Lt Col 

to Maj Gen fall in the category of PB-4.  PB-3 includes the rank of Lt, Capt, Maj 

and Lt Col (only those proceeding on deputation with their own consent on non 

mil duties). PB-4  starts with Lt Col. 

 

 Admittedly, at the time of the accident the claimant was and is serving in 

the rank of Deputy Commandant (equivalent to Major). It has been stated by the 

Ld Counsel for the claimant that the claimant has risen up to the rank of Deputy 

Commandant (Major) over a period of time and was not inducted in the Officer 

cadre. Medical documents reveal that at the time of the accident, the claimant 

was about 45 years of age. There is nothing on record to suggest that the 

claimant was guaranteed to be promoted to the post of Lt Col, which promotion 
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takes into consideration various factors. Ext 25 is a certificate dated 30.11.2010 

by the Colonel, 44 Assam Rifles.  It is not known under what circumstances and 

for what purpose the said certificate was issued. No attempt has been made to 

prove the said document. It only finds place amongst the exhibited documents. 

In Ext 25 it is reflected that there are diminishing promotion prospects and it has 

been further stated that “if the officer fails to be promoted to the PB-4 ”. Hence, 

it cannot be presumed that doing soft duties, the claimant would in the 

remaining about 12-15 years of his service would never be promoted to the next 

pay scale or in the reverse, if the accident would not have occurred, the claimant 

would have been surely promoted. Hence, it is held that the claimant is not 

entitled to any compensation for loss of promotional avenues or “future 

prospects”. 

 

Again, from Ext 27 it is seen that the claimant‟s name was at Sl No.3 of 

“Reserved candidates” who were selected for the UN Mission. In cross 

examination, the claimant admitted that the candidates who were selected duly 

appointed. There is nothing on record to show that the claimant was 

subsequently called for, to join the Mission but could not go because of the 

injuries suffered by him in the accident. This Tribunal thus is of the considered 

view that the claimant is not entitled to any compensation for loss of monetary 

benefits on the said count. 

 

From the discussion aforesaid, it is seen that the claimant is entitled to a 

reasonable amount towards pain and suffering and loss of amenities of life for 

the injuries suffered by the claimant in the accident and the permanent disability 

suffered by the claimant. The claimant is also entitled for incidental expences 

during the period of his treatment and recuperation. 

 

In view of the discussion aforesaid, this Tribunal assesses the just and 

reasonable compensation to which the claimant is entitled, as under :-  
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Pain, shock and suffering :   5,00,000.00 

Incidental expences during 
treatment & recuperation 

:   2,00,000.00 

Loss of amenities :   5,00,000.00 

Total  : 12,00,000.00 

 
      

As held hereinbefore, Insurer of the Truck No. AS-12A-8028, O.P. No.8, 

National Insurance Co. Ltd is liable to indemnify the owner of the Truck and 

satisfy the award.  

 

A W A R D 
 

Rs.12,00,000/- (Twelve Lakh only) is awarded with interest @ 7.5% p.a. 

from the date of filing of the claim petition, i. e. 13.12.2010, till payment. The 

opposite party No.8, National Insurance Co Ltd, is directed to pay the award to 

the claimant, within one month from the date of this order. 

 

Judgment is pronounced in open court, written on separate sheets and 

enclosed with the case record 

 
 Given under my hand & seal of this Court on this 8th day of April, 2015. 

 
 
       Member 

Motor Accident Claims Tribunal    
   /Addl District Judge No.2 

         Sonitpur, Tezpur 


